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THE STATE OF UTAH, 
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Priority No. 2 
INTRODUCTION 
Defendant/Appellant BRANT K. STRAUSBURG relies on his opening 
brief and also refers this Court to that brief for the statements 
of jurisdiction, the issues, the case, and the facts. Appellant 
responds as follows. 
SUMMARY OF THE ARGUMENT 
Brant K. Strausburg properly preserved the HGN and Miranda 




APPELLANT PROPERLY PRESENTED HIS GROUNDS FOR 
RELIEF DURING THE TRIAL PROCEEDINGS BELOW. 
(Reply to Point I of Appellee's Brief) 
A. TIMELY FILING OF HGN MOTION 
In its brief, the State alleges that the Defendant failed to 
timely file a motion to suppress the results of the horizontal gaze 
nystagmus (hereinafter "HGN") test. Appellee's brief at 8. 
According to the state, pursuant to Rule 12(b) (2) of the Utah Rules 
of Criminal Procedure, a motion "concerning the admissibility of 
evidence" must be raised at lease five days prior to trial or the 
Defendant waives the issue . Rule 12(d). Id. 
This was the same argument made by the State in State v. 
Matsamas, 808 P.2d 1048 (Utah 1991). The Utah Supreme Court's 
response to the State in Matsamas was as follows: 
The problem with the State's argument is that whatever the 
requirements of rule 12(b)(2), Judge Uno chose not to treat 
defendant's failure to raise the issue with him before the 
first day of trial as a waiver. Instead, he proceeded to 
consider the claim. Therefore, the objection was preserved 
for appeal. The judge effectively waived the requirements of 
rule 12. See Utah R.Crim.P. 12(b)(2). 
Defendant filed a motion to suppress the HGN test on March 2, 
1994. On March 3, 1994, Defendant's motion was heard in the 
judge's chambers. Judge Sawaya denied the defense motion. The 
state never objected to the timeliness of the motion on the record. 
Therefore, the state has waived this issue. "If appellants fail to 
properly preserve an issue for appeal, they have waived that issue. 
State v. Brown, 856 P.2d 358, 359 n.l (Utah Ct. App. 1993). The 
burden rests on the party raising the issue for appellate review 
and determination. Id.; Broberg v. Hess, 782 P.2d 198, 201 (Utah 
Ct. App. 1989)." Appellee's brief at 8. 
B. PROPER OBJECTION TO HGN AT TRIAL 
In its brief, the state argued that the Defendant failed to 
make a timely, specific objection at trial as required by Rule 
103(a) of the Utah Rules of Evidence. The brief also cites State 
2 
v. Range 1, 866 P. 2d 607, 611 (Utah Ct. App. 1993) (contemporaneous 
objection or [emphasis mine] some form of specific preservation of 
error must be made part of the trial court record before appellate 
court will review such claim on appeal). 
The Defendant need not renew his objection at trial when the 
trial judge is the same judge that heard the motion to suppress 
prior to trial. State v. Johnson, 748 P.2d 1069, 1071 (Utah 1987) . 
In the present case, the Defendant filed a pretrial motion to 
suppress the HGN and the trial judge was the same judge who heard 
and ruled on that pretrial motion. Therefore, the Defendant was 
not required to object at trial. 
Even though the Defendant was not required to object at trial 
to the HGN test, he nonetheless made both a contemporaneous and 
specific objection at trial. When the State began questioning 
Deputy Mortensen about the HGN, defense counsel made a 
contemporaneous objection by stating "[y]our Honor, I'm going to 
object to the introduction of this evidence." (T. Tr. 79). The 
court overruled the objection. Id. 
The Defendant also made a specific objection to introduction 
of the HGN evidence even though defense counsel did not state 
specifically, "Objection, HGN". Defense counsel did, however, 
state, "I'm going to object to the introduction of this evidence" 
when the State began questioning the police officer about the HGN 
test. (T. Tr. 79). 
• The reason that a specific objection pursuant to Rule 
103 (a) (1) be made is "to bring all claimed errors to the trial 
3 
court's attention to give the court an opportunity to correct the 
errors if appropriate." State v. Brown, 856 P. 2d 358 (Utah App. 
1993) quoting VanDyke v. Mountain Coin Mach. Distrib., Inc., 758 
P. 2d 962, 964 (Utah App. 1988) . Also, the specificity requirement 
"arises out of the trial court's need to assess allegations by 
isolating relevant facts and considering them in the context of the 
specific legal doctrine placed at issue. Brown at 361. 
"For an issue to be sufficiently raised, even if indirectly, 
it must at least be raised to a level of consciousness such that 
the trial court can consider it." Judge Sawaya was clear about the 
issue defense counsel was raising when objecting to the HGN 
evidence. Defense counsel filed a written motion to suppress the 
HGN test prior to trial. Judge Sawaya ruled on the admissibility 
of the HGN prior to trial in chambers as well. Appellee's brief at 
9. Defense counsel objected when the State asked Deputy Mortensen, 
"[w]hat was the next test you performed?" and Mortensen answered, 
"[t]he next test was what is called a nystagmus." Defense counsel 
replied immediately, "Your Honor, I'm going to object to 
introduction of this evidence". T. Tr. 79. Judge Sawaya, clear 
about the issue defense counsel was raising, ruled on the HGN issue 
by saying, "objection is overruled. I think it's something that 
the jury can consider. Go ahead." Id. 
In the Utah cases where the court found that defense counsel 
did not preserve certain issues for appeal, defense counsel did not 
raise a specific enough of an objection for the trial judge to know 
what issues he was ruling on. State v. Brown, 856 P. 2d at 360 
4 
(defense counsel merely alluded to defendant's intent to challenge 
the constitutionality of a statute, but did not specify whether the 
statute was overbroad or facially unconstitutional); State v. Loe, 
732 P. 2d 115 (Utah 1987) (defense counsel's objection on hearsay 
grounds does not preserve Miranda issue for appeal). Unlike these 
cases, the defense made a contemporaneous and specific objection 
(even though contemporaneous or specific objection is the only 
requirement--see p. 3 supra) to introduction of the HGN evidence. 
The same argument applies for the Miranda evidence. Judge 
Sawaya heard arguments about suppressing the Miranda evidence in 
chambers prior to trial. Also, a bench conference was held with 
the judge after the Defendant objected to what was said in a 
conversation between the defendant and Sergeant Mohler. T. Tr. 55. 
The contemporaneous objection and the bench conference which 
further clarified the objection allowed the judge to rule on the 
issue. Immediately after the bench conference, the judge replied, 
11
 [o]verruled, I'll allow it." 
5 
CONCLUSION 
Because both the HGN and Miranda issues were properly 
preserved for appeal, Defendant/Appellant respectfully requests 
this Court to decide this case on the merits and reverse the trial 
court's decision to deny the motions to suppress for the reasons 
stated in his opening brief. 
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